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Availability Of COFC Remedy Precludes
APA Review Of Dispute Over Mortgage
Guarantee, Federal Circuit Holds

Suburban Mortgage Assocs., Inc. v. U.S. Dep’t of
Housing and Urban Dev., 2007 WL 725715 (Fed.
Cir. March 12, 2007)

A commercial lender’s claim for a declaratory judg-
ment and order that would lead to monetary relief
from the Government arose from a Department
of Housing and Urban Development contract to
guarantee a loan. Because an action for damages in
the U.S. Court of Federal Claims under the Tucker
Act provided the lender with an adequate remedy,
the district court lacked jurisdiction to conduct an
Administrative Procedure Act review of HUD’s
action, the U.S. Court of Appeals for the Federal
Circuit held.

Section 232 of the National Housing Act, 12
USCA § 1715w, authorizes HUD to guarantee loans
to encourage development of elder care facilities.
Under an agreement between HUD and the lender,
if a borrower defaults, the lender transfers the
mortgage and property to HUD, which reimburses
the outstanding loan amounts.

When Suburban Mortgage Associates Inc., a
commercial mortgage lender, tried to assign HUD
the defaulted mortgage on a now-defunct nursing
home, HUD refused to accept the assignment.

Suburban sued HUD in the U.S. District Court
for the District of Columbia. Count I of the com-
plaint, titled “Declaratory Judgment: for HUD to
comply with its obligation under § 232 of the NHA,”
asked the court to declare HUD’s actions unlawful
and order HUD to comply with the loan guarantee
agreement. Suburban alleged that HUD’s refusal
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to accept the assignment was arbitrary and capri-
cious and violated Suburban’s Fifth Amendment
due process rights.

Count II, titled “Breach of Contract: Request
for Specific Relief under § 702 of the APA,” sought
“specific relief in the form of payment of insured
loan amount” and reimbursement of certain taxes
and fees that Suburban incurred because HUD did
not perform its duties under the loan guarantee
contract.

The Government moved to dismiss the suit,
arguing that it was a contract action that can only
be heard in the COFC under the Tucker Act, 28
USCA § 1491(a)(1).

Relying on Bowen v. Massachusetts, 487 U.S.
879 (1988), the district court held that the APA
claim in count I was within the court’s jurisdiction
because Suburban did not seek money damages—a
“substitute for a suffered loss”—which are outside
the district court’s authority under the APA. The
district court found, however, that count II essen-
tially asked for the contractual remedy of specific
performance and was outside the court’s jurisdic-
tion.

Reversing the holding that the district court
had jurisdiction over count I, the Federal Circuit
analyzed the relationship between the Tucker Act
and the APA, the two statutes waiving sovereign im-
munity for non-tort actions. The Tucker Act waives
sovereign immunity and grants the COFC exclusive
jurisdiction over actions for money damages of more
than $10,000. The APA waives sovereign immunity
to permit district court review of agency action. The
general federal question jurisdictional statute, 28
USCA § 1331, gives district courts jurisdiction over
APA claims.

To avoid conflict with the Tucker Act, three APA
provisions limit that act’s waiver of sovereign im-
munity. First, the APA does not authorize actions
for money damages. See 5 USCA § 702. Second, the
APA is not available unless there is “no other ad-
equate remedy” in a court. See 5 USCA § 704. And
third, an APA action cannot be maintained if “any
other statute that grants consent to suit expressly
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or impliedly forbids the relief which is sought. See 5
USCA § 702.

Bowen recognized that some requests for mon-
etary relief come within the APA waiver of sovereign
immunity. In that case, the Commonwealth of Mas-
sachusetts challenged the Department of Health and
Human Services’ refusal to reimburse the common-
wealth for certain Medicaid expenditures. Under the
Medicaid program, HHS pre-pays states in anticipa-
tion of future reimbursable costs. HHS disallowed
costs and withheld future advances to compensate
for past overpayments and to preclude future over-
payments.

The Supreme Court held that Massachusetts’ ac-
tion to compel payment did not seek money damages,
i.e., compensation for damage caused by HHS’ failure
to pay as required under the program. Instead, Mas-
sachusetts sought to “enforce the statutory mandate
itself, which happens to be one for the payment of
money.” Bowen at 900. Because Massachusetts sought
to recover money it was entitled to receive under the
statute, its claim was for specific relief rather than
money damages. Thus, the action was not barred by
the first limit on the APA waiver of sovereign im-
munity.

The Supreme Court also held that a money judg-
ment in the Claims Court, as the COFC was previous-
ly known, was not an “adequate remedy” that would
bar an APA action under the second statutory limit
on such an action. See 5 USCA § 704. The Claims
Court could not grant the equitable relief that Mas-
sachusetts sought: an order requiring HHS to modify
future Medicaid practices.

In 1988, to ensure uniform decisions on Tucker
Act issues, Congress authorized interlocutory appeals
of district court orders on motions to transfer actions
to the COFC, and gave the Federal Circuit exclu-
sive jurisdiction over those appeals. See 28 USCA §
1292(d)(4).

To decide whether an action is within the COFC’s
Tucker Act jurisdiction, the Federal Circuit looks
“beyond the form of the pleadings to the substance of
the claim.” “Dressing up” a claim for money as a claim
for equitable relief will not remove the claim from
Tucker Act jurisdiction and make it an APA claim,
the Court said.

If the action is a claim for money, the Court de-
termines whether the restrictions in 5 USCA §§ 702
and 704 bar an APA claim. The Federal Circuit ex-
plained that, instead of beginning the APA analysis

with the “murky” issue of whether the claim is for
“money damages” as some courts have done, the
better approach is to first address the § 704 issue—
whether there is an adequate COFC remedy, which
bars a district court APA action.

This approach often will resolve the jurisdictional
question, because each restriction in §§ 702 and 704 is
sufficient by itself to bar an APA action. In contrast,
starting with the § 702 “money damages” restriction
can still require an analysis of the adequate remedy
issue, because monetary relief other than money dam-
ages can be within the COFC’s Tucker Act jurisdic-
tion, the Federal Circuit said.

If the plaintiff seeks a monetary award and a
money judgment will essentially give the plaintiff the
relief sought, “the proper forum for resolution of the
dispute is not a district court under the APA but the
COFC under the Tucker Act,” the Court said.

Applying this analysis to reconcile the APA and
the Tucker Act in this case, the Court concluded that
the COFC was the proper forum for Suburban’s ac-
tion. Although count I seeks a declaration that HUD
acted unlawfully when it refused to accept the assign-
ment of the mortgage and defaulted loan, the action,
“in essence” seeks the financial benefit of the HUD
contract obligation. Suburban contracted with HUD
for mortgage insurance. Suburban submitted a claim,
and HUD refused to pay. Suburban’s ultimate goal is
to recover the insurance proceeds, and, therefore, its
claim “is in substance a contract-based action asking
for monetary relief from the Government,” the Court
held.

An action for money damages under the Tucker
Act is presumptively an “adequate remedy.” If Subur-
ban proves a breach of contract, the COFC could order
payment of the insurance proceeds as damages.

The Court distinguished Bowen, noting that it ad-
dresses the complex, continuous relationship between
HHS and a state under the Medicaid program. That
case turned on several factors absent in Suburban’s
claim: the federalism issues involved; the huge sums
of money at stake and the complex interactions be-
tween the governments and Medicaid beneficiaries;
the institutional arrangement between the govern-
ments; implications of the long-term administration
of the program; and the relatively small part of Mas-
sachusetts’ total annual Medicaid reimbursement
at issue. In addition, Bowen addressed statutory
requirements of a complex grant program and did
not discuss a “contract or express agreement defining
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the relationship between the parties,” the Federal
Circuit said.

Suburban did not seek to change long-term future
HUD conduct. Nor are possible bankruptcy, loss of
reputation and lost future profits grounds to conclude
that the COFC cannot provide an adequate remedy.
And Suburban’s assertion that HUD’s refusal to meet
contract obligations violated Suburban’s due process
rights is “substantively indistinguishable from a
breach of contract claim,” the Court said.

4+ Practitioner’s Comment—The court in Subur-
ban states at the outset of the opinion that it will
“reexamine the jurisdictional boundary between the
Tucker Act and the Administrative Procedure Act.”
Suburban, No. 06-1207 at 1. True to its word, the
court proceeds to reassess that boundary against
the backdrop of the leading cases, leaving little
doubt about where it believes the line should be
drawn.

The Tucker Act confers jurisdiction on the
COFC over claims against the U.S. founded on the
Constitution, any act of Congress or regulation
of the executive branch, or an express or implied
contract. 28 USCA § 1491. The APA (in combina-
tion with 28 USCA § 1331) confers jurisdiction on
the federal district courts over challenges to final
agency action by anyone harmed by that action.
5 USCA §§ 701-706. As the Supreme Court stated
in Bowen, and as the Federal Circuit repeated in
Suburban, the APA effectively denies jurisdic-
tion if (1) the action is really one seeking money
damages, (2) there is another adequate remedy, or
(3) some other statute granting relief (e.g., the
Tucker Act) expressly or impliedly forbids relief
under the APA.

For years the various circuit courts of appeals
dealt with the tension between these two statutes
by using different analytical approaches. Best
known perhaps in the procurement arena was
Megapulse, Inc. v. Lewis, 672 F.2d 959 (D.C. Cir.
1982), in which the D.C. Circuit upheld district
court jurisdiction. The court there focused on (a) the
source of the rights and (b) the type of relief sought.
Although Megapulse was a contractor, the primary
source of its claimed right was the Trade Secrets
Act, 18 USCA § 1905. Moreover, monetary damages
would not have provided adequate relief because un-
lawful release of proprietary data could destroy the
contractor’s business.
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Six years later in Bowen, the Supreme Court
provided what should be the analytical framework ap-
plicable today. The commonwealth of Massachusetts
claimed that HHS had violated the Social Security
Act by withholding certain payments. Rejecting the
Government’s argument that the district court did
not have jurisdiction under the APA, the Court held
that a claim for relief that might lead to requiring the
Government to make payments as required by the
statute was not a claim for money damages. Rather
than damages as compensation for breach or other
harm, or as a substitute for a loss, Massachusetts
sought correct enforcement of the statute. Moreover,
the Court held that the Claims Court did not have
equitable power to grant prospective relief, stating the
“doubtful and limited relief available in the Claims
Court is not an adequate remedy.” Bowen, 487 U.S.
at 901.

Bowen was not a contract case. In Dep’t of the
Army v. Blue Fox, Inc., 525 U.S. 255 (1999), however,
the Court considered the jurisdictional issue in the
context of a contract case. Implicitly accepting the
possibility of APA jurisdiction in contract cases,
the Court decided that case by asking whether the
claimant was really seeking compensatory relief
(i.e., damages) rather than specific relief. Its claim to
enforce a lien was found to be in reality a claim for
compensatory relief.

In the same year that Bowen was decided, Con-
gress amended Title 28 of the U.S. Code to provide
that only the Federal Circuit would hear interlocu-
tory appeals from decisions by any court ruling on
whether the APA or the Tucker Act was applicable
to a claim (and thus dictated the proper forum). See
28 USCA § 1292(d)(4)(A). In Suburban, Judge Plager
makes much of the passage of that Act and implies
that it gives the Federal Circuit special latitude to
interpret the Bowen Court’s jurisdictional guidance.
Suburban, No. 06-1207 at 2, 13—14. The decision also
warns district courts and counsel to be instructed by
the opinions of the Federal Circuit in this area and
not those of the “regional” circuit courts of appeal.
Suburban, No. 06-1207 at 23-24.

In 1994, the Federal Circuit applied Bowen to a
contract case. In Kaiz v. Cisneros, 16 F.3d 1204 (Fed.
Cir. 1994), the contractor provided housing to a local
public housing agency in return for rents. After a
program audit, HUD interpreted its regulation and
ordered the public housing agency to reduce the rents.
Katz sued in a federal district court as a third-party
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beneficiary claiming breach of contract and seeking
to compel HUD to calculate rents correctly under its
own regulations. The district court found that it did
not have jurisdiction and transferred the case to the
COFC. On interlocutory appeal, the Federal Circuit
reversed, holding that even though a contract was
implicated by the pleadings, the court looked to “the
true nature of the action” to determine jurisdiction.
Since this was an action attacking the interpretation
of a regulation and not one for damages, Katz could
seek relief under the APA even though “money might
flow” from the decision. Moreover, the COFC could not
grant the prospective relief that was needed because
of the ongoing relationship between the parties.

Then, in 2005, the Federal Circuit addressed the
APA/Tucker Act divide in a case in which the under-
lying contract giving rise to the dispute was subject
to the Contract Disputes Act, 41 USCA §§ 601-613.
In Texas Health Choice, L.C. v. OPM, 400 F.3d 895
(Fed. Cir. 2005), the Federal Circuit had to decide
whether a district court had correctly exercised its
jurisdiction over a claim by a health management
organization seeking a payment under an Employees
Health Benefits Act contract with the Office of Per-
sonnel Management. The plaintiff’s theory was that
an agency regulation governing the payment amount
conflicted with the controlling statute. The court
held that the language of the CDA itself places sole
jurisdiction over claims relating to a CDA-covered
contract in the boards of contract appeals and the
COFC, thus expressly or impliedly forbidding relief
under the APA.

In Suburban, the plaintiff sought a declaration
that HUD could not refuse to accept assignment of
the loan and an order that it must do so. Even though
such relief might lead to payment of money, the dis-
trict court had distinguished that relief from a claim
for damages as compensation for a loss, thus making
the Bowen distinction. In reversing, the Federal Cir-
cuit states that the Bowen decision has created the
“money distinction” as a clear line (“barrier”) between
APA and Tucker Act jurisdiction, creating lower court
confusion and critical commentary in its wake.

The Federal Circuit begins its analysis in Sub-
urban by using the same three-part test found in
the language of the APA and discussed in the Bowen
and Katz decisions. Obviously skeptical of the money
damages part of the test, however, the Court states
it will instead focus on whether there is another
adequate remedy. In language similar to that used

in Katz, the Court also states that it will look to the
“substance of the claim.” Suburban, No. 06-1207
at 14. According to the Suburban Court, even if a
claim is for specific relief pursuant to a regulation
or constitutional provision, or an express or implied
contract (and not money damages), the case must
be tried in the COFC if that court can provide an
adequate remedy. If monetary relief from the COFC
“will give the plaintiff essentially the remedy it
seeks,” then the proper forum is the COFC. Subur-
ban,No. 06-1207 at 23—24. Under this approach, the
most important question is whether an adequate
remedy cannot be given without some prospective
relief—declaratory or injunctive—to modify the
Government’s future obligations. On the facts of this
case, the Federal Circuit may well be correct that
money will constitute adequate relief.

The importance of the case to practitioners is
three-fold. First, the Federal Circuit does not disguise
its disagreement with Bowen or its intent to limit
Bowen to its fairly unique circumstances. Second, the
court is critical of attempts by lawyers to craft claims
for relief so as to avoid the COFC. Third, adequacy of
remedy at the COFC often will be the deciding factor.
In this regard, the court also notes its position that
money damages under the Tucker Act are “presump-
tively an adequate remedy.”

Suburban was a case arising under the Tucker
Act and not under the CDA. For cases involving the
CDA, there are two other points to be made. As sug-
gested in Texas Health Choice, if a claim arises under
or even relates to a CDA-covered contract, the court
may deny district court jurisdiction for that reason
alone. Second, it is possible for a contractor to seek a
decision on appropriate interpretation of a contract
provision—but perhaps not of a non-procurement
regulation—and appeal that decision to a board
or court. 41 USCA § 605; FAR 52.233-1 (Disputes
Clause). Further, the COFC has indicated its willing-
ness to grant a form of declaratory relief in certain
circumstances. Alliant Techsystems, Inc. v. U.S., 178
F.3d 1260 (Fed. Cir. 1999). Thus, there is an analog
under the CDA to seeking declaratory relief as a form
of prospective relief, although the process may not be
prompt enough to prevent harm.
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This PractiTiONER’S COMMENT was written for THE
GovERNMENT CoNTRACTOR by C. Stanley Dees and
Thomas C. Papson, partners in the Washington,
D.C. office of McKenna Long & Aldridge LLP.
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